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EU competition law: More speed, more 
impact! 
 

For decades, EU competition law has 

been a cornerstone of an efficient and in-

novative European economy. By breaking 

up cartels, stopping abuses, and prevent-

ing anti-competitive mergers, it contrib-

utes to innovation and competitiveness 

of European companies, creates opportu-

nities for small and medium-sized enter-

prises, and leads to low prices for con-

sumers. The European Commission has 

now launched a review of key legisla-

tion—the EU Antitrust Regulation and 

the Merger Control Guidelines. The aim 

of this process should not be to lower the 

high level of protection of competition, 

but to maintain it.  
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The Monopolies Commission recommends adjustments to EU competition law in 
relation to cartel and abuse proceedings as well as merger control. 

• The European Commission's proceedings for infringements of competition law 
should be shortened and remedies made more effective. Moreover, Member 
States should retain the ability to apply stricter national rules on abuses of 
dominance. 

• The European Commission should make greater use of dynamic theories of harm. 
It should complement its merger control guidelines with an analytical framework 
for digital ecosystems. 

AT A GLANCE  
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Competitiveness is guaranteed, not hindered, by 
EU competition law 

In economic policy discussions, there is an increasing concern 

that European companies are no longer internationally com-

petitive. Competition law, and merger control in particular, is 

sometimes mentioned as a possible cause of this.1 Upon closer 

inspection, however, this argument proves to be unconvincing. 

This is because it ignores key economic factors and underesti-

mates the contribution of consistent merger control to ensur-

ing long-term competitiveness. 

 

EU competition law is a cornerstone of competitiveness, not 

an obstacle to it. Effective competition within the internal mar-

ket is a key driver of the European economy's success.2 To 

thrive globally, companies must first succeed in the domestic 

market by competing on the merit and focusing on efficiency 

and innovation.3 Mergers often weaken such incentives by re-

ducing competitive pressure and increasing market concentra-

tion as well as market power, which can ultimately hinder 

firms’ ability to compete internationally. Furthermore, effec-

tive competition benefits consumers in Europe through better 

quality and lower prices. Therefore, weakening EU competi-

tion law would undermine these gains and harm consumers. 

 

Nevertheless, it is worth considering targeted reforms to EU 

competition law. The European Commission is currently re-

viewing both its merger control guidelines4 as well as Regula-

tion 1/2003, which governs competition law proceedings. The 

Monopolies Commission is participating in these public con-

sultations by publishing this policy brief. In its view, the area 

most in need of reform is the enforcement of competition law. 

What is required is a more precise, targeted, and consistent 

application of the existing legal framework. The European 

Commission has just started adopting dynamic theories of 

harm focusing on innovation, not least because they were only 

partially compatible with the existing – and now partly out-

dated – merger control guidelines. As a result, enforcement 

practice has at times relied on a static and somewhat simpli-

fied analytical framework. 

EU regulation on competition law proceedings: 
Accelerating proceedings by setting deadlines 
with milestones and limiting evidentiary 
requirements 

There is a broad consensus that both the European Commis-

sion's cartel and – even more so – its abuse proceedings take 

too long. Thorough investigations are important in order to ac-

curately assess the often complex facts of the case. However, 

lengthy proceedings can lead to competitive deficits becoming 

entrenched and potentially irrevocable. Timely intervention is 

particularly important in fast-moving digital markets. 

 

Last year, the European Commission presented draft guide-

lines on abusive exclusionary conduct under Article 102 TFEU.5  

In order to speed up enforcement, it relies more heavily on 

presumptions of conduct that is – to a greater or lesser extent 

– harmful to competition, rather than on an overly complex 

analysis of individual cases. The Digital Markets Act (Regula-

tion 2022/1925 – DMA), adopted in 2022, already provide an 

opportunity to strengthening competition in digital markets. It 

simplifies the identification of the addressees of the regula-

tions, sets out clear behavioural obligations, and it introduces 

procedural deadlines that support timely intervention.6 

 

The duration of competition proceedings for violations of the 

cartels and abuses of dominance prohibitions (Articles 101 

and 102 of the Treaty on the Functioning of the European Un-

ion, TFEU) should be limited through the introduction of a pro-

vision on time limits in the EU regulation on competition law 

proceedings (Regulation 1/2003). The time limit could be 

longer than that of the DMA, as cartel and abuse proceedings 

are regularly more complex in the absence of presumptions 

comparable to those in the DMA. It could be two years and 

structured by milestones to be reached within a certain period 

of time. The European Commission should retain the ability to 

extend the deadlines in exceptional cases without rendering 

the conduct in question unenforceable.7 Accelerating pro-

ceedings would require the Commission to set clear enforce-

ment priorities. It would also require stricter obligations for 

the companies concerned to cooperate in the proceedings. 

The ability to delay proceedings by extending deadlines or 

making new submissions should be limited.  
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However, a meaningful reduction in the duration of competi-

tion proceedings requires a reduction of the level of detail of 

evidence for establishing violations. Currently, especially in 

abuse of dominance cases, proceedings often devolve into 

'paperwork battles', with some companies submitting vast vol-

umes of data that are almost impossible to manage, a practice 

referred to as 'spamming the regulator'. At the same time, the 

European Commission frequently issues complex question-

naires and requests for information. Both practices should be 

curbed through appropriate procedural reforms. The Commis-

sion's proceedings should, at an early stage, focus on a few 

clearly structured rounds of written submissions and oral 

hearings and should concentrate on the key points.8 The pro-

cedural rules, time limits, and milestones discussed above 

could also support this shift. Ultimately, such changes would 

lead to faster proceedings and shorter decisions that focus on 

the essential issues.  

To ensure that the objectives of competition law can be effec-

tively achieved, legislative action is necessary. Mere guide-

lines, such as those planned by the European Commission for 

exclusionary abuses, are insufficient as they lack 'genuine' 

binding effect on third parties. While amendments to the Trea-

ties are politically unrealistic, meaningful reform could be pur-

sued through targeted adjustments to Regulation 1/2003. 

Such changes would allow the EU courts to respond accord-

ingly. Restructuring as well as limiting the scope of the pro-

ceedings can also be hoped to reduce coordination challenges 

between the Directorate-General for Competition and the Eu-

ropean Commission’s Legal Service. This, in turn, would 

streamline proceedings, for which the College of Commission-

ers holds formal responsibility under Article 250 TFEU, making 

enforcement more efficient and focused. 

Facilitate interim measures in cases of cartel 
infringements and abuses of dominance 

The adoption of interim measures is already provided for in EU 

competition law. Article 8 of Regulation 1/2003 empowers the 

European Commission to issue preliminary orders following a 

summary assessment of the facts. The requirement is 'the risk 

of serious and irreparable damage to competition' resulting 

from a 'prima facie finding of infringement'. While it is appro-

priate that the hurdles for regulatory intervention in summary 

proceedings are high, Article 8 of Regulation 1/2003 is applied 

not only in exceptional cases, but almost never.9 This suggests 

that the threshold for intervention may be too high. To enable 

more effective and timely enforcement, the criteria for issuing 

interim measures should be recalibrated.10 

 

The French Autorité de la concurrence, which frequently relies 

on such interventions, especially in the digital sector, serves as 

a role model.11 Similarly, the German legislature has facilitated 

the enactment of interim measures by amending Sec-

tion 32a(1) of the Act against Restraints of Competition (GWB) 

in the course of the 10th amendment of the GWB. This reform 

allows the competition authority to intervene not only to pro-

tect competition in general, but also to safeguard individual 

companies. Since then, the Federal Cartel Office has initiated 

at least one summary proceeding, which was ultimately termi-

nated following an interim agreement between the companies 

concerned.12 

OVERVIEW OF RELEVANT LEGISLATION 

Regulation 1/2003  

• regulates the enforcement of the prohibi-

tions of cartels and abuses of dominance un-

der Articles 101 and 102 TFEU 

• contains provisions on the proceedings of 

the European Commission, including its pow-

ers of investigation and decision-making 

• determines the relationship between com-

petition law at EU and national level 

Merger control guidelines  

• European Commission explains its under-

standing of the provisions of the EU Merger 

Regulation on the competitive assessment of 

concentrations 

• separate guidelines for horizontal mergers 

and vertical/conglomerate mergers 

• provides important practical guidance for as-

sessing the prospects of success under mer-

ger control law 

• Explanations are not binding on either the EU 

courts or national courts or competition au-

thorities 
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Making remedies for cartel infringements and 
abuses of dominance more effective 

Measures imposed by the European Commission in cartel and 

abuse proceedings to remedy infringements or address com-

petition concerns are sometimes viewed as ineffective, even 

when fully implemented.13 In contested proceedings, Arti-

cle 7(1), sentence 1 of Regulation 1/2003 merely authorises 

the European Commission to 'bring such an infringement to 

an end'. The focus is therefore solely on ending the anti-com-

petitive behaviour. Restoring competition that has been dis-

rupted in the meantime – and may still be disrupted – plays a 

secondary role. In contrast, US law places greater emphasis on 

restorative remedies.14 

 

However, the European Court of Justice also considers it the 

responsibility of the European Commission to eliminate the ef-

fects of anti-competitive behaviour.15 In this regard, earlier in-

tervention by the European Commission against dominant 

companies would be beneficial–ideally before they have 

reached virtually incontestable market positions.16 For the 

sake of clarity, at least, the Commission should also be empow-

ered in Article 7(1), sentence 1 of Regulation 1/2003 to 'bring 

such an infringement to an end and eliminate its effects.'17 

 

In practice, fully remedying the consequences of abusive con-

duct is likely to be challenging, particularly when competitors 

have been excluded from the market by the abusive practice 

of a dominant company.18 However, the increased use of rem-

edies with (at least partially) structural elements could open 

up new opportunities for competition. For example, forcing 

the separation of a service from a digital ecosystem would 

make it easier for new companies to enter the market. Under 

the current legal framework, however, structural remedies can 

only be considered if a behavioural remedy is deemed less ef-

fective or more burdensome for the companies concerned (cf. 

Article 7(1), sentence 3 of Regulation 1/2003). Therefore, the 

fundamental subsidiarity of structural remedies over behav-

ioural remedies should be removed.19 The general principle of 

proportionality would continue to apply and offer sufficient 

protection to the companies concerned.  

Continue to allow stricter national rules on 
abuses of dominance alongside EU law 

Currently, stricter national rules take precedence over EU law 

in the case of unilateral conduct, cf. Article 3(2) of Regulation 

1/2003. This should be preserved. In the context of German 

law, the possibility of applying stricter national law on abusive 

conduct is of particular importance for Sections 19a and 20 

GWB. Unlike the European prohibition of abuse of dominance 

(Article 102 TFEU), these provisions do not require a dominant 

market position, but also apply to companies with paramount 

significance for competition across markets (Section 19a 

GWB) or with relative or superior market power (Section 20 

GWB). Both provisions have already proven their value in prac-

tice.20  

 

Section 19a GWB has shaped Germany’s approach to regulat-

ing digital gatekeepers and continues to fill gaps left by the 

DMA. For example, the Federal Cartel Office has taken rela-

tively swift action to open up competition in Google Automo-

tive Services.21 

 

Section 20 GWB plays an important role in protecting particu-

larly small and medium-sized enterprises by addressing power 

asymmetries. The provision is applied in particular in private 

enforcement and is an important corrective measure to sus-

tain competition. The numerous cases that are typically re-

solved through this provision, e.g., refusals to supply or pro-

vide access, exploitative abuses of buyer power or discrimina-

tion, cannot comprehensively be dealt with by public authori-

ties alone. 

 

Stricter national rules to address abuses by powerful compa-

nies should therefore remain permissible. When balancing na-

tional and European law, it is essential to recognise that anti-

trust enforcement is not only carried out by public authorities, 

but is also supported by civil law proceedings. The DMA in par-

ticular illustrates the importance of this dual approach: it can 

be crucial for safeguarding competition, especially when pub-

lic enforcement lacks either the will or the capacity to act ef-

fectively. Despite concerns of legal fragmentation within the 

internal market,22 national rules that diverge from EU Law 

should be accepted insofar as they contribute to effective 

competition protection. Within the network of European com-

petition authorities, national provisions with lower thresholds 

for intervention play a crucial role in identifying problematic 
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developments early. These can then be addressed at the EU 

level when necessary.  

Opportunities and limitations of adapting merger 
control guidelines 

The Monopolies Commission welcomes the European Com-

mission's consultation on the merger control guidelines. The 

current guidelines, dating back to 2004 (horizontal guidelines) 

and 2008 (non-horizontal guidelines), still offer a solid frame-

work for assessing most mergers. However, the merger control 

guidelines do not adequately address many issues that have 

only gained greater attention following their publication, such 

as the unique characteristics of the digital economy. A com-

prehensive revision of the guidelines is therefore urgently 

needed. 

 

Currently, there are no plans to revise the EU Merger Regula-

tion. The Monopolies Commission acknowledges the political 

hurdles such reform would entail. However, it is important to 

recognise that the guidelines cannot accommodate any kind 

of reforms in merger control law. As an instrument adopted 

solely by the European Commission, guidelines are not de-

signed to introduce major political shifts or redefining strate-

gic directions. Their primary function is to reflect the legal 

landscape as shaped by case law and enforcement practice. 

They serve to summarise and clarify decision-making practice 

in a comprehensible manner and, in some cases, outline it in 

more detail. The Commission cannot use the guidelines to im-

plement a fully new approach to merger control without in-

volving the other legislative bodies, namely the Parliament 

and the Council. Those expecting that a revision of the guide-

lines will pave the way for unrestricted approval of major Eu-

ropean mergers misunderstand the legal nature of this instru-

ment. 

Further development of dynamic theories of 
harm 

Much of the political debate surrounding merger control 

guidelines revolves around the question of whether other le-

gitimate economic policy objectives, such as international 

competitiveness, the innovative capacity of European compa-

nies, or the transition to a sustainable economy, should be 

given greater consideration in the competitive assessment of 

mergers. 

 

The Draghi report and other studies highlight that Europe is 

falling behind in the global innovation race, particularly in 

comparison with the US and China. To address this gap, the 

Draghi report proposes introducing an 'innovation defence' 

within merger control.23 It criticises the European Commis-

sion's current approach to assessing efficiencies as 'some-

times too backward-looking', arguing that it focuses too heav-

ily on existing market structures and fails to adequately ac-

count for the dynamics of future competition. According to 

the Draghi report, an innovation defence could be justified in 

cases where pooling resources in specific sectors is necessary 

to cover high fixed costs and achieve the scale required for 

global competitiveness. 

 

The Monopolies Commission rejects the idea of an 'innovation 

defence' based solely on the argument that companies need 

to consolidate their research and development activities to 

better compete globally. Relaxing merger control in this way 

would not promote innovation, but rather harm competition 

to the detriment of consumers but ultimately also of compet-

itiveness. 

 

The relationship between competitive intensity, company size, 

and innovation activities is more complex. Mergers can both 

reduce and promote innovation incentives within a market.24 

While the coordination of companies associated with a merger 

can reduce incentives for innovation, for example, by discon-

tinuing overlapping research projects, mergers can also pro-

mote synergies in research and development, for instance, 

through the joint use of resources or the sharing of innovation 

risks.  

 

The complex effect of mergers on investment and, in particu-

lar, on innovation should be analysed more thoroughly from 

the outset and systematically integrated into the decision-

making process—both in terms of competition assessment 

and in terms of the efficiency defence. 

 

The European Commission has already begun to do this. How-

ever, its analysis still places excessive emphasis on existing 

market structures. In digital markets in particular, a static per-

spective of the markets is increasingly inadequate. Disruptive 

innovations can radically reshape the market environment, 
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create entirely new markets, and destabilise established ones. 

At the same time, the costs of erroneously approving a merger 

are disproportionately higher in digital markets than in tradi-

tional ones due to their tendency to 'tip'. This is particularly 

concerning as in the digital sector markets are becoming in-

creasingly fragmented while the market power of large tech 

companies continues to consolidate by creating ecosystems as 

discussed below. Several economists therefore argue that 

merger control has been too lenient rather than overly restric-

tive in the past.25  

 

On the other side, the European Commission has also often 

dismissed the positive effects of a merger on investment and 

innovation as too uncertain. To enhance clarity and con-

sistency in merger assessment, the European Commission 

should clarify in its new guidelines the degree of uncertainty it 

is willing to accept, for example with regard to the forecast pe-

riod, and the type of evidence companies must provide to sus-

tain their claims. This evidence should include robust invest-

ment plans, internal R&D budgets, technical development 

roadmaps, empirical evidence from comparable markets, and 

independent economic expert opinions. Such requirements 

would help prevent vague or speculative references to future 

innovation or sustainability improvements from being in-

cluded in the assessment, while ensuring that realistic and 

well-documented efficiency gains receive appropriate consid-

eration.  

 

Moreover, the European Commission should also increase 

transparency by systematically evaluating how efficiency gains 

have been weighted in merger control decisions and publish-

ing these assessments to promote institutional learning. Pro-

cedural improvements – such as best practice guidelines and 

the early integration of efficiency considerations into the com-

petitive analysis – could further improve the quality and com-

parability of submitted evidence. 

 

The European Commission should develop a structured ap-

proach to assessing dynamic effects in mergers. Mergers 

should be subject to a balanced, methodical review. To this 

end, dynamic innovation theories of harm that go beyond the 

previous static approach should first be developed and inte-

grated into merger control. Economic research has provided 

valuable insights into this topic in recent years, which are sum-

marised in the accompanying info box.26  

Particular attention should be paid to mergers between signif-

icant innovators in concentrated markets characterised by 

substantial investment in research and development. 

 

The European Commission should not focus solely on the neg-

ative effects. The revised guidelines should also emphasise 

that mergers can also foster innovation, especially where com-

plementarities in joint research projects exists, resources are 

shared,27 or technological spillover effects occur. The latter 

arise when the benefits of an innovation or technological de-

velopment extend beyond its original innovator generating 

positive externalities for other companies. In these cases, a 

  DYNAMIC THEORIES OF HARM FOR MERGERS 

Economic research identifies five key mecha-

nisms through which mergers can damage inno-

vation dynamics:  

1. Reduced incentives for innovation due to 

less competition: Companies feel less pres-

sure to differentiate themselves from the 

competition through better products or 

processes. 

2. Elimination of disruptive or potential inno-

vators through acquisitions: Established 

companies prevent companies with radi-

cally new products from attacking their 

market position. 

3. Abuse of market power to suppress innova-

tion: Established companies can hinder the 

development and dissemination of new 

technologies, e.g., by denying access to in-

terfaces. 

4. Coordination effects with a reduced num-

ber of independent players: A merger can 

reduce overall competitive pressure in the 

market, which also reduces the pressure to 

innovate. 

5. Pipeline effects in overlapping development 

projects: If the parties to the merger are 

working on overlapping research projects, 

individual projects may be terminated in or-

der to eliminate competition.  
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merger may help internalise these benefits, thereby increasing 

the incentives to innovate.28 These positive effects should also 

be given greater consideration in the context of the efficiency 

defence.  

 

The revised guidelines should then include concrete method-

ologies for balancing and evaluating the dynamic effects of 

mergers. This may include the development of scenario anal-

yses, assessments of and lost innovation opportunities, and 

the introduction of early warning indicators for rising market 

concentration. Such indicators are particularly relevant be-

cause platform markets tend to tip in favour of a dominant 

provider once a critical level of market concentration is 

reached, potentially causing irreversibly harm to competition. 

 

A structured assessment of dynamic effects is particularly rel-

evant in the context of sustainability. Mergers can either hin-

der or enhance companies’ efforts to invest in sustainable 

products or processes. In many cases, improvements in sus-

tainability can be considered as efficiency gains. Companies' 

efforts to introduce more sustainable products or to produce 

more sustainably can regularly be regarded as a competitive 

parameter, as the Monopolies Commission noted in its bien-

nial report 'Competition 2022'.29 However, in some cases, effi-

ciency gains can also be achieved when companies pool their 

expertise and resources, for example to leverage economies 

of scale in the joint production of sustainable products.30  

 

Sustainability-related efficiencies often materialise only after a 

considerable delay and can have an impact far beyond tradi-

tional market boundaries. The guidelines should clarify how 

such efficiencies, which are difficult to quantify, can be better 

integrated into the assessment process. Economic research 

has already developed methods for assessing sustainability 

improvements, such as damage prevention cost approaches,31 

whose application should be examined in merger control pro-

ceedings. 

Expand the merger control guidelines to include 
an analytical framework for digital ecosystems 

Another key area of consultation on the merger control guide-

lines concerns the question of how to account for new com-

petitive dynamics resulting from digitalisation, including non-

traditional forms of harm such as data accumulation, interop-

erability restrictions, and self-preferencing.  

 

The concept of 'digital ecosystems' describes a phenomenon 

that is becoming increasingly relevant to competition law in 

the context of digitalisation.32 Digital ecosystems consists of 

interdependent networks of non-hierarchically organised eco-

nomic actors who offer complementary (digital) products 

and/or services based on modular technologies.33 These ac-

tors interact in business relationships that are based on joint 

value creation involving constellations of complementary dig-

ital products or services from third-party providers that re-

volve around a core platform. By defining design solutions and 

rules of conduct, the operator (who usually controls a core 

platform), known as the orchestrator, establishes a govern-

ance agreement that forms the basis for cooperation.  

 

An ecosystem strategy cannot easily be classified within the 

traditional analytical frameworks of merger control, which dis-

tinguish between horizontal, vertical, and conglomerate mer-

gers. The boundaries between related markets are becoming 

increasingly blurred. For example, in mergers involving com-

panies with activities in several markets, the products often 

have to be interoperable or are offered as part of an ecosys-

tem of related services. This challenges the traditional concept 

of 'relevant markets' in competition law analysis, as it becomes 

complex to define areas of substitutability in which competi-

tive forces mutually restrict each other. Economic dependen-

cies between complementary players and the orchestrator of 

a core platform are strengthened. In addition, the orchestrator 

gains the ability to unilaterally change the competitive condi-

tions in various neighbouring markets. The European Commis-

sion's revised Market Definition Notice from 2024, explicitly 

addresses digital ecosystems as a form of 'system market' and 

introduces more flexible approaches to market definition, 

which reveal a clearer focus on these complex dynamics.34 

 

In its latest biennial report, 'Competition 2024', the Monopo-

lies Commission set out an economic analysis framework for 

digital ecosystems.35 This concept outlines a three-stage pro-

cess designed to provide the most accurate and comprehen-

sive assessment of digital ecosystems that have gained sys-

temic economic power and may therefore pose particular risks 

to competition and openness of digital markets. First, the sys-

temic factors should be assessed, followed by the evaluation 

of the orchestrator's ecosystem power and, finally, the analysis 
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of potential for discriminatory and leverage practices. To-

gether, these three steps form an analytical framework for as-

sessing digital ecosystems from an economic perspective.  

 

The Monopolies Commission recommends such an analytical 

framework for digital ecosystems to expand the current ana-

lytical frameworks of the merger control guidelines. In cases 

involving mergers within such digital ecosystems, structural 

measures should be considered with particular care as part of 

the remedies.36  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

• Introduction of deadlines with milestones 

and limitation of evidentiary require-

ments in cartel and abuse proceedings in 

order to accelerate enforcement 

• Facilitation of interim measures in cartel 

and abuse proceedings for timely inter-

ventions 

• Introduction of remedies to restore com-

petition following cartel infringements 

and abuses of dominance 

• Retention of the possibility of stricter na-

tional rules for abuses of dominance 

alongside EU law 

• Further development of dynamic theories 

of harm and rejection of an 'innovation de-

fence' in merger control 

• Addition of an analytical framework for dig-

ital ecosystems in the context of merger 

control 

 The Monopolies Commission is a permanent, independent body of experts that advises the Federal Government and legislative 

bodies in the fields of competition policy, competition law and regulation. The Monopolies Commission consists of five members 

that are appointed by the Federal President on the recommendation of the Federal Government. Prof. Dr. Tomaso Duso is the 

chairman of the Monopolies Commission.  
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