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AT A GLANCE

The European Commission has launched a consultation on the question whether
data traffic-intensive over-the-top (OTT) providers should contribute to the network
expansion costs of telecommunications companies. Currently, the Monopolies
Commission does not consider a regulatory intervention to be justified that forces
OTT providers to pay telecommunications companies:

e According to the current assessment of the Monopolies Commission, new
conditions in peering and transit markets do not legitimize a contribution for
network expansion costs, because it is not apparent that OTT providers exploit
their increased bargaining power.

e There are no indications that a redistribution mechanism between OTT providers
and telecommunications companies would improve the market situation.
However, such intervention may cause distortions of competition.

* The financial resources for fixed and mobile network expansion are sufficient.

A contribution from data traffic-intensive
over-the-top (OTT) providers to the costs of
telecommunications network expansion
should be rejected!

According to European telecommunications net-  data traffic caused an insufficient return on their

work operators, the exponential growth of Internet  network investment. For this reason, they are



POLICY BRIEF | Issue 12 | May 2023

calling for an "infrastructure fee" from large OTT
providers. However, there is a risk that such a fee
will significantly distort competition in various mar-

kets of the Internet ecosystem.”

The European Declaration on Digital Rights and Principles for
the Digital Decade states the goal of "creating appropriate
framework conditions such that all market participants [...]
contribute fairly and proportionately to the costs of public [...]
infrastructures".! This goes hand in hand with calls by major
European telecommunications companies such as Deutsche
Telekom, Orange, Telefénica and Vodafone for data traffic-in-
tensive OTT providers such as Alphabet, Amazon, Apple,
Meta, Microsoft and Netflix to contribute directly to the costs
of a nationwide roll-out of gigabit-capable fixed and mobile
networks.?

In this so-called "fair share" debate, the large telecommunica-
tions companies argue that five to six OTT providers generate
a large part of the total data traffic, which places a heavy bur-
den on their networks. At the same time, however, the net-
work investments required by increasing data traffic are pri-
marily borne by telecommunications companies, while OTT
providers “free ride” by generating high revenues based on
the infrastructure provided. However, this argument does not
take into account that end users pay telecommunications
companies for the Internet data traffic they generate. An ad-
ditional fee to be paid by (individual) OTT providers to the tel-
ecommunications companies has already been discussed ex-
tensively in the past, as part of the net neutrality debate.?

Changing conditions in peering and transit
markets do not justify a contribution to network
expansion costs

The interconnection of networks of telecommunications and
Internet companies, which jointly form the Internet, takes
place either via transit links or directly between parties based
on bilateral peering agreements.*
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n IP INTERCONNECTION?®

e Transit is generally used by smaller Internet or
telecommunications companies. For these com-
panies, it is too expensive to interconnect di-
rectly with all major network operators on the
Internet. Therefore, they buy a transit connec-
tion from a major network operator, which pro-
vides indirect access to the entire Internet. IP
transit is subject to a fee and charged based on
data traffic volume.

® Peering means that two or more Internet or tel-
ecommunications companies agree to directly
connect their networks to mutually exchange
traffic. Under public peering, several players are
interconnected via Internet Exchange Points
(IXPs), while under private peering two players
connect bilaterally. Private peering can be dis-
tinguished according to whether one player
pays the other for the interconnection. Paid
peering refers to small telecommunications net-
work operators with a lot of incoming but little
outgoing data traffic that pay a fee for the dif-
ference in data flows. Settlement-free peering is
the predominant form of IP interconnection.

e Usually, direct interconnection with all major
network operators via peering ensures a higher
quality than an indirect connection via transit.

With transit and paid peering, the exchange of data between
the parties' networks is billed according to the data traffic ca-
pacity required. In particular, the increasing popularity of
video streaming services has been driving Internet data traffic
growth for years. Internet data traffic is mainly concentrated
among a few players (i.e., Alphabet, Meta, Netflix, Apple, Am-
azon and Microsoft), whose content and services account for
around half of total data traffic.®

When telecommunications companies and OTT providers do
not adequately scale capacity in their networks or at intercon-
nection points, end users may experience delays and interrup-
tions.” Large OTT providers are increasingly investing in their
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own network infrastructure such as core networks and decen-
tralized on-net content delivery networks (CDNs). On-net
CDNs store content on globally distributed cache servers that
are located at last-mile network operators’ networks and for-
ward this content from there directly to end users. This re-
duces the data traffic in those parts of the network infrastruc-
ture that are provided by the telecommunications companies,
while at the same time the transmission quality is increased.®
The resulting network relief is associated with a loss of power
for the telecommunications companies, which strengthens
the relative bargaining power of OTT providers in interconnec-
tion negotiations. Accordingly, "settlement-free" peering
agreements are increasingly concluded and the number of IP
transit connections is decreasing, with the result that transit
prices have been decreasing for years.® The goal of telecom-
munications companies is to negotiate more paid peerings
with OTT providers.

The loss of importance of the telecommunications companies
compared to the large OTT providers is a sign that the Internet
hierarchy has become flatter.1® However, relations between
telecommunications companies and large OTT providers are
primarily characterized by the common goal of ensuring a
high-quality end-user experience. This is because the relation-
ship is characterized by complementarities between the net-
work and service layers. Thus, telecommunications companies
and OTT providers are mutually dependent on each other as
regards their business success. Internet access is the more at-
tractive for end users the more services and content they can
reach. The quality of the individual OTT services and content
as perceived by end users is in turn largely dependent on pow-
erful telecommunications networks that enable high trans-
mission quality. Therefore, the quality of the end users' expe-
rience is influenced both by infrastructure as well as by ser-
vices and content. Finally, it can be observed that the bound-
aries between telecommunications companies and OTT pro-
viders are becoming increasingly blurred. More and more tel-
ecommunications companies are offering content and ser-
vices themselves, and more and more OTT providers are op-
erating their own network infrastructure.

In this reciprocal relationship, the bargaining power has
shifted in some cases from the telecommunications compa-
nies, who often have market power, to the OTT providers,
some of whom also have market power. However, this is only
problematic if OTT providers exploit their market power. At
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present, this is not apparent to the Monopolies Commission.
IP interconnection markets are characterized by free negotia-
tion without interconnection obligations. According to the
Body of European Regulators for Electronic Communications
(BEREC), there has been no (noticeable) increase in disputes
in IP interconnection markets that would indicate an abuse of
market power.!! If several OTT providers were to abuse their
power, disputes and problems with end-user implications, es-
pecially with these OTT providers, would increase.

Thus, the Monopolies Commission is currently of the opinion
that there is no need for regulatory intervention in peering and
transit markets. The Monopolies Commission also observes no
evidence of free-riding by large OTT providers on networks of
telecommunications companies, since end users already pay a
fee for the network infrastructure in order to be able to access
services and content of OTT providers. If abusive behavior by
OTT providers is identified in the future, sector-specific tele-
communications law and general competition law already com-
prise instruments for countering abuse of market power.
Whether an additional legal basis for intervention is required
can only be answered once abusive behavior has been clearly
identified.

Direct payments from OTT providers to
telecommunications companies threaten to
distort competition

Irrespective of the fact that there is currently no apparent
need for regulatory intervention in peering and transit mar-
kets, the proposed mechanism of an obligation to negotiate
direct payments with OTT providers is also particularly prob-
lematic because individual payment agreements can lead to
distortions of competition. Therefore, the "Sending Party Net-
work Pays (SPNP)" model shall be enforced. The telecommu-
nications companies would thus achieve two payment flows
via end users and via certain OTT providers.?

An additional payment from (individual) OTT providers to tel-
ecommunications companies entails the risk that services and
content from these providers will become more expensive
and end users will be charged twice. On the one hand, via the
price of the Internet access service and, on the other, via the
potentially increasing price of the OTT provider's service or
content. Moreover, some of the OTT providers may be able to
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pass on costs to end users due to their strong market position,
while other OTT providers may not be able to do so because
of their exposure to competition.

If this is the case, it contradicts the basic idea of the EU Net
Neutrality Regulation (Regulation (EU) 2015/2120) that OTT
providers with strong market power should not have any
structural advantages in the use of telecommunications net-
works. The core purpose of this regulation is to prevent abuse
of market power by the last-mile network operator.*® This is
because telecommunications companies with market power,
who can negotiate both price and transmission quality with
each OTT provider individually, can induce considerable dis-
tortions of competition at the level of OTT providers. As a re-
sult, some OTT providers have to pay network fees and others
do not.4

q SENDING PARTY NETWORK PAYS (SPNP)
ODEL IN SOUTH KOREA HAS DISASTROUS
CONSEQUENCES*™

e |n 2016, a regulation introduced the SPNP prin-
ciple in South Korea, which obliges large domes-
tic and foreign OTT providers to pay network
fees to the local telecommunications compa-
nies. The associated obligation to negotiate so
far led to Google and Netflix refusing to inter-
connect, while Amazon, Apple and Meta pay
network fees.

e In South Korea, this has weakened competition
between telecommunications companies, be-
cause retail prices have risen and some OTT pro-
viders can now only be reached via IP transit,
which in turn reflects a deterioration in the
quality of their services. The variety of services
and content as well as network infrastructure in-
vestments are also declining.

In addition, distortions can arise between telecommunica-
tions companies if different network fees are agreed with the
respective OTT provider depending on size or bargaining
power of the telecommunications company. The Monopolies
Commission therefore rejects (individually negotiated) direct
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payments from OTT providers to telecommunications compa-
nies, as they may result in extensive distortions of competition.

Financial resources for fixed and mobile network
expansion are sufficient

With its gigabit strategy, the German government is pursuing
the goal of providing 50 percent of all households and compa-
nies with fiber access by 2025 and 100 percent by 2030.%
There is no evidence suggesting these goals are jeopardized
by a lack of financial resources for network investments. Ac-
cording to numerous small and medium-sized telecommuni-
cations companies, sufficient capital is available from private
investors for network expansion of telecommunications net-
works in Germany to achieve these objectives.!” Moreover,
there are public subsidies with high funding levels. There is
even concern that state funding could crowd out the compa-
nies’ own investments and that the high level of funding avail-
able could drive up equipment prices rather than accelerate
network expansion.'®

According to estimates by the European Commission, the EU
connectivity target of "Gigabit for everyone by 2030" will cre-
ate an investment gap of EUR 174 billion, and there may be
differences across Europe in terms of network investments
and burden sharing required to achieve it.*® However, the po-
litical question of who should pay what share of these network
infrastructure investments would be better resolved via taxa-
tion as an efficient redistribution mechanism.

Conclusion

From an overall perspective, the Monopolies Commission does
currently not observe any evidence that OTT providers are im-
posing an excessive burden on capacities of telecommunica-
tions companies legitimizing an additional contribution to net-
work expansion costs of telecommunications companies. Cur-
rently, there is no evidence of abuse of market power in IP in-
terconnection markets, nor of structural underinvestment in
telecommunications networks. Therefore, the Monopolies
Commission rejects an "infrastructure fee" or an individually
negotiated network fee. The Monopolies Commission recom-
mends caution with regard to possible EU legislation for an "ap-
propriate" balance between telecommunications companies
and OTT providers.
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* The Commission member Ms. Dagmar Kollmann, member of the Supervi-
sory Board of Deutsche Telekom AG, was not involved in any way in the
preparation or drafting of this Opinion.
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